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Opinion for the Board by Administrative Judge POLLACK. Opinion by Administrative
Judge VERGILIO, concurringin part and dissenting in part.

On October 3, 2001, the Board received a notice of appeal from Beacon Cyberport (Appellant,
Beacon or Lessor) identified as the successor in interest to Miami Free Trade Zone Corporation
(Miami) of Miami, Florida. Miami had entered into Lease No. 57-6395-0-017, with the Respondent,
the U.S. Department of Agriculture, Animal and Plant Health Inspection Service (APHIS,
Government or USDA). Beacon appealed from a default on the lease.

The matter is before us on cross motions for summary judgment and on a Government motion to
dismiss the appeal for lack of jurisdiction. The basis for claiming lack of jurisdiction was the
alleged failure of Appellant to appeal from the termination within 90 days. The Government
summary judgment motion argued three issues. First, the Government contended that the default
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was justified because the Appellant unequivocally stated that parking would not be available and
Appellant failed to provide assurancesto the Government that it would provide the required parking.
Second, the Government charged that it wasinduced to enter into the |ease by misrepresentation as
to the availability of parking. Finally, the Government argued that Appellant misstated a material
fact during the formation of the lease and misled the Government, such that the Government:s
reliance on the material fact is a unilateral mistake and the basis for recission.

The Appellant replied to the Government=s motion. In addressing the matter of the parking spaces,
Appellant=s counsel stated in its introduction to its response and in its cross motion that the lease
provided that the landlord would furnish to the Government Aonsite parking for 400 vehicles as
available (100 Secured for Government vehicles.)i Appellant=scounsd stated that by the plainterms
of the lease, the Government was not Aguaranteed( parking for 400 spaces. Counsel then continued
noting that asto parking, AAt all times Beacon Cyperport complied with the terms of the lease and
in fact permitted the Government to use more parking spaces than required under the lease.§l Inits
cross motion for summary judgement, Appellant claimed that the Government failed to comply with
the notice provisions of the contract and failed to give Beacon the opportunity to cure the alleged
default. The Government filed no reply to the cross motion.

The Board hasjurisdiction over thisappeal pursuant to the Contract Disputes Act of 1978 (CDA), 41
U.S.C. "" 601-613, as amended.

FINDINGS OF FACT

The Lease

1. On September 10, 1999, the Contracting Officer (CO), Theresa Gmiterko of APHIS,
prepared an Advertisement Request Form to the Miami Herald, that stated that USDA wished to
lease space. Asto parking, it stated, AParking isrequired for up to 400 vehicles.§ (Exhibit (Ex.) 1 at
4.) On October 28, 1999, Miami presented two separate L ease Proposal sto the Government, onefor
professional office space and the other for warehouse space. Neither proposal addressed parking.
(Ex. 1 at 10-14.) In an undated Pre-Negotiations Memorandum, the CO prepared a review of a
market survey of availablesites. The Memorandum noted that alease package was sent to Miami on
November 5, 1999, and noted that the Lessor sent back some minor changes. The CO pointed out
that the Lessor wanted to add Aas availablef by the onsite parking for 400 vehicles. The CO then
stated, A | discussed this change with Kelly Pierce, Marketing Director, on November 5, 1999. She
said that they could not designate acertain areafor our use- parking wason afirst comefirst serve
basis - but there were plenty of spaces available.f (Ex. 1 at 15-17). On November 5, 1999, Miami
wroteto the CO and stated that pursuant to the CO=s conversation with Ms. Pierce, Miami submitted
the duly signed first two pages of the lease. In a handwritten note someone, presumably the CO,
confirmed that the L essor could not set acertain areafor Government use for parking, that it would
be on afirst come basis but there would be plenty available. The Standard Form Two lease was
modified to add after, AOnsite parking for 400 vehicles (100 Secured for Government vehicles),i the
wordsAasavailable.l (Ex. 2at 19-21) The partiesthen entered into Lease No. 57-6395-0-017, dated
November 15, 1999. Miami was to provide specific office and warehouse space, some to be
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delivered on November 15, 1999, with additional space to be delivered on January 1, and
February 1, 2000. The space was to be used for the USDA/State of Florida Citrus Canker
Eradication Program (or other occupant as the Government may substitute). The lease ran from
November 15, 1999, through November 30, 2004, Asubject to termination and renewal rights as may
be hereinafter set forth.i The lease set forth no renewal option, but stated that the Government may
terminate at any time on or after November 30, 2003, by giving at |east 180 days noticeinwriting to
thelessor. Thelease specified that no rental shall accrue after the effective date of termination and
stated that the Government shall pay rent per month in arrears; with rent for a lesser period to be
prorated. (Ex. 2 at 30-31, 43 (& 6).) Through Supplemental Lease Agreement One, the parties
altered thefinal date for spaceto bedelivered and altered the payment schedule (annual and monthly
rental amounts). (Ex. 2 at 69).

2. The lease identified what the lessor was to furnish to the Government, as part of the rental
consideration, including the following:

Onsite parking for 400 vehicles as available (100 Secured for Government vehicles)

The words Aas availablell appeared after the word Avehicles,§ in the signed lease, as opposed to
appearing after the parenthetical A(100 Secured for Government vehicles),i as was the case in the
earlier exchanges (Ex. 2 at 31 (& 6)).

3. The lease was an integrated agreement and provided that, AThis Lease, upon execution,
contains the entire agreement of the parties and no prior written or oral agreement, express or
implied, shall be admissible to contradict the provisions of the Lease.l (Ex. 2 at 43 (552.270-38, -
INTEGRATED AGREEMENT (AUG 1992)). The lease contained a Mutuality of Obligation
clause, (552.270-39 (AUG 1992)) which read as follows:

The obligations and covenants of the Lessor, and the Government:s obligations to
rent and other Government obligations and covenants, arising under or related to this
Lease, are interdependent. The Government may, upon issuance of and delivery to
Lessor of afinal decision asserting a claim against Lessor, set off such clam, in
whole or in part, as against any payment or payments then or thereafter due the
L essor under thislease. No setoff pursuant to this clause shall constitute abreach by
the Government of this lease.

! The lease aso contains General Services Administration (GSA) Form 3517B, General

Clauses, dated 5/98; GSA Form 3518, Representations and Certifications dated 5/98; floor plans;
andrider 1 (Ex. 2at 31 (& 7)).
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(Ex. 2 at 43 (& 9).)

4.

The lease contained the following additional clauses:
Failure in Performance clause (552.270-17 (AUG 1992)):

The covenant to pay rent and the covenant to provide any service, utility,
maintenance, or repair required under this lease are interdependent.
... Alternatively, the Government may deduct from any paymentsunder thislease,
then or thereafter due, an amount which reflects the reduced value of the contract
requirement not performed. No deduction from rent pursuant to this clause shall
constitute a default by the Government under this lease. These remedies are not
exclusive and are in addition to any other remedies which may be available under
thislease or at law.

(Ex. 2 at 44 (& 15).)

Default by Lessor During the Term clause, (552.270-33 (AUG 1992)):

@ Each of the following shall constitute a default by Lessor under this
lease:

Q) Failure to maintain, repair, operate or service the
premises as and when specified in thislease, or failure
to perform any other requirement of thislease asand
when required provided any such failure shall remain
uncured for aperiod of thirty (30) daysnext following
L essor-sreceipt of noticethereof from the Contracting
Officer or an authorized representative.

(b) If a default occurs, the Government may, by notice to Lessor,
terminate thislease for default and if so terminated, the Government
shall be entitled to the damages specified in the Default in Delivery-
Time Extensions clause.

(Ex. 2 at 44 (& 16).) Theclausereferenced inthefinal sentenceisfound inthe contract (Ex. 2 at 43
& 11)) and in regulation, 48 CFR 552.270-28 (JUN 1994).

Parking space availability

5. By letter dated September 9, 2000, the CO wroteto Miami regarding concerns over potholes
and specifically requested secured parking for an additional 100 Government vehicles. The CO
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asked Miami to provide an estimate for the cost of those additional parking spaces and continued
that a Supplemental Lease Agreement would be issued to show the change. Apparently, Miami
responded by telephone, for at the bottom of the September 9 letter is a handwritten note, dated
September 19, 2000, which statesthat Agerman leival called and appeared to leave the message, Awill
not be ableto provide 400 spacesw/i 60 days. New construction 200,000 sf. WH.§ We assume that
the WH stands for warehouse. While it is not certain, it is probable that the note recording the
telephone call was written by the CO. (Ex. 3at 75.) By letter of September 19, 2000, to the CO,
Ms. Leiva confirmed her telephone call with the CO that morning. There she said on behalf of
Miami:

In referenceto our telephone conversation of thismorning, | would liketo confirmto
you that your request of additional secured parking for 100 extra Government
vehicles cannot be accommodated in our facility.

* * * *

Furthermore, | also informed you that, as per the contract which callsfor the use of
400 parking spacesfor vehiclesasavailable of which 100 are the secured parking for
Government vehicles, in the next 60 days we will commence construction of
additional warehousing space (the building permits have been obtained and the
impact feesaready paid). Theonly parking spacesthat will be availableat that time
will bethe existing 100 secured spacesfor Government vehicles. Those spaces may
be used for either Government vehicles or private employee vehiclesif the private
employee vehicles take the place of the Government vehicles.

(Ex. 3 at 76-77.)

6. Itisof notethat the original lease called for the 100 secured spacesto befor Government and
not private vehicles. Itisalso of notethat the above isresponding to a Government request for 100
additional secured spaces, and given the context of the response, the reference to Aonly spaces that
will be available,§ may very well be referring to the Aonly secured spacesthat will be available.f In
its response, Miami is saying those 100 secured spaces could be used by Government as well as
private vehicles, even though the lease allowed only secured parking for Government vehicles.

7. The CO responded to Miami=s above letter by letter dated September 26, 2000, stating in
part:

Your letter, dated September 19, 2000, indicates that construction of an additional
warehouse will commence in 60 days and that our 400 parking spaces would no
longer be available. It is mandatory that we have 400 parking spaces available for
our use somewhere on the premises as indicated on the lease. This was a
requirement of ours when looking to rent space in the Miami area; without this
parking, the space is useless.
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The CO then continued, noting that she had received a letter indicating that Miami had been
purchased. She asked if the new warehouse was something that the purchaser was planning or that
Miami had planned. She then stated, A | am not in a position to sign the AEstoppel Certificatel
indicating our current status of the lease when were (sic) not sure.i She then closed stating, APlease
indicate where our 400 parking spaceswill belocated before the construction begins.i (Ex. 3at 79.)

8. Miami responded by letter of October 5, 2000. It pointed out that the CO had stated that it
was mandatory that the Government have 400 parking spaces available, and indicated that such
condition was arequirement of the lease. (Ex. 3 at 80.) Miami continued with the following:

The lease, dated November 15, 1999 and prepared by your office, did not and does
not guarantee nor require the availability of 400 parking spaces. It smply callsfor
Aonsite parking for 400 vehicles as available (100 Secured for Government
Vehicles).(

If you now find it mandatory that you have 400 on-site parking spaces, we will
consider releasing the USDA from its lease upon the execution and exchange of
mutual releases.

(Ex. 3 at 80.)

9. Theabove letter contained no further explanation or amplification. One can reasonably draw
from the above that Miami made a distinction between 400 mandatory spaces and 400 as available
spaces, with Miami viewing the lease as requiring 400 spaces be available on afirst comefirst serve
basis. AccordingtoMiami, the Government viewed theleaseto call for 400 guaranteed spaces. On
the record before us there is a lack of clarity, even now, as to exactly what the parties were
contending as to their respective understandings of the lease obligation at the time of the material
letter and at the time of the default. For purposes of this motion and not here deciding the issue (so
as to alow the parties to ultimately explain), we read the language A400 spaces as available (100
guaranteed),i as not requiring that Miami do more than make another 300 non-secured spaces
available on site (not necessarily to the Government only, but on afirst come first serve basis).

10.  Thereafter, the CO again wrote to Miami, this letter dated September 19, 2000. The CO
stated that in response to the submission of the signed copy of an AEstoppel Letter,§ that as an
agency of the Federal Government, she could only provide limited verification. She then provided
somelimited verification. Shewent on, however, in thefinal paragraph of theletter to state that on
September 19, 2000, USDA was notified that within 60 daysthe 400 onsite parking spaces as shown
on Standard Form Two, would no longer be available. Standard Form Two isthe |ease agreement.
At least as to the copy of the form in the file, the document contains nothing beyond the simple
description asto the 400 as available spaces quoted in Finding of Fact (FF) 2 above. The CO stated
that the parking spaces are acritical part of the Government requirement that needs to be addressed
further. She concluded by noting that any change in Lessor or proposed changesto the lease terms
and conditions must be communicated to the Federal Government and documented by a
Supplemental Agreement. (Ex. 2 at 81.) Inlooking at the above, we need to take into account that
at the start of the lease, Miami had represented, and apparently the Government understood, that



AGBCA No. 2002-102-1 7

there would be well over 400 spaces throughout the facility. The statement was made that while
Miami could not designate spotsin aparticul ar area, there would be plenty of spacesto choosefrom,
thuswell over 400 available. (FF 1.) Itislogical that in putting up new warehouses, where parking
existed, the number of overall spaces would have been decreased. Thus, we can reasonably infer
that if at the time the |ease was executed, there were well over 400 spaces that could be used by the
Government on a first come first serve basis to meet the contract obligation of 300 non-secured
spaces, then once warehouse construction would have begun, that overall pool, beit 400 or 1,000,
would have been reduced. What we do not know is reduced to what. That needs to be resolved
before deciding if Miami was indicating arefusal to perform.

11. Beacon acquired the property effective October 18, 2000 (Ex. 3 at 86). Thiswas after the
above letters were exchanged.

12.  Asreferenced earlier, as part of the transfer from Miami to Beacon, the Government was
provided with an Estoppel Certificate. The Certificate had been sent to the Government by Miami
on September 15, 2000. On the Estoppel Certificate the tenant, in this case the Government, was
asked to certify to the new landlord, Beacon, 12 conditions. Among those conditions were that the
lease had not been canceled, modified, assigned, extended or amended. Also the Government was
being asked to certify that thelease wasin full force and effect, free from default, and the tenant had
no claims against the landlord. (Ex. 3 at 83-84.) By e-mail transmission of October 19, 2000,
Deneen Wheeler of APHIS communicated with the CO telling her that CCEP wanted to remainin
the building if 100 secured parking spaces were available to both POV:s (privately owned vehicles)
and Government vehicles. She asked the CO to get it in writing from the new owner. She also
stated that if CCEP retained the lease, it would, if possible, want to reduce the footage being | eased.
(Ex. 3 at 85.)

13. The CO responded to her on October 21, telling Ms. Wheeler that she (the CO) had signed
the estoppel letter and that she would have to wait until the next week to talk to the new property
manager regarding the parking. Sheindicated she needed someinformation from Ms. Wheeler and
then would negotiate on a partial release of space. (Ex. 3 at 85.)

14. Jorge B. San Miguel was the managing director for Beacon Cyberport. Soon after Beacon
took over the lease, he said that he had discussions with representatives of the Government,
including Ms. Gmiterko, the CO, as to the potential impact of the development plans for the
property. In hisaffidavit he states, AAs| explained to Ms. Gmiterko, although construction would
impact the total number of parking spaces available, during and after construction, Beacon
Cyberport:s planned development was not going to affect its ability to comply with the lease
provisions during parking.i@ (San Miguel (Affidavit (Aff.) 7.) He provided no specific datefor when
he explained the aboveto the CO, nor did he provide any further detailsasto what he meant by Anot
going to affect its ability to comply with the lease provisions during parking.;i However, at a
minimum, taking inferencesin favor of Appellant, his statementswould have been confirmation that
Beacon would provide the 400 spaces required by the lease. Also, although no specific time was
identified as to the date of the above discussions, it is evident that the discussions took place after
Beacon took over and probably after the Government signed the estoppel I etter.
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15. In addition to the above, Mr. San Miguel, in his affidavit at paragraph 9, addressed
discussions between himself and Government over the 400 spaces. In paragraph 9 of his affidavit,
Mr. San Miguel stated that the Government insisted in those conversations that it be guaranteed
parking spacesfor 400 vehicles and went asfar asto demand that it be specifically assigned parking
spaces in the secured area. He said that on November 3, 2000, he received a telefax from the CO
reiterating the Government insistence that it be given 400 parking spaces. The record does not
contain aNovember 3telefax. Accordingto Mr. San Miguel, the CO stated that if the Government
was not provided with 400 parking spacesit would request apartial rel ease of aportion of itsleased
premises. (San Miguel Aff. 8) Mr. San Miguel stated that he took the position that such a
requirement, the guarantee of 400 spaces, exceeded the terms of the lease. Mr. San Miguel stated
that Beacon continued to take the position that it would meet the 400 spaces. (San Miguel Aff. 9.)
If Beacon communicated as claimed by Mr. San Miguel that it would meet 400 spaces, then that
would have been aconfirmation of itsintention to meet theleasefor 400 asavailable spots. Thereis
no document confirming or verifying the statementsin Mr. San Miguel-saffidavit. (San Miguel Aff.
9.) What isclear however, isthat if these statements were made, they were made after the earlier
Miami letters. Sincethe statements claim to have provided assurancesto the Government of 400 as
available spaces, if those assurances were indeed made, they would supercede the earlier
representationsby Miami asto alack of spaces(evenif Miami wasreferring to all the spaceson the
site and not just guaranteed spaces).

16. By facsimile dated November 9, 2000, to Mr. San Miguel, the CO advised him that she
would be out of the office for several days and that she wanted to touch base on some issues
regarding the lease. She stated that the Government was notified on October 19, 2000 (from the
context it appears she meant September 19) that its400 parking spaceswould no longer be available
due to construction of a new building on site. She described parking as a critical part of the
Government requirement. (Ex. 3 at 92.) She then listed threeissuesto be addressed. Thefirst was
the status of construction and how long the Government would have the 400 spaces. The second
noted that if not provided the 400 spaces, then aneed to rel ocate employees and a partial release of
spacewould berequired. Finally, asto her third issue, she noted, Awe require uncontrolled accessto
our 100 secured spaces. Currently we have to pass through U.S. Customs.f She asked Mr. San
Miguel to review for discussions on November 13. Nothing in the CO=s|etter addressed the matter
of competing interpretations and the Appellant=s claim that the Government was insisting on
guaranteed and not simply asavailable spaces. Nothinginthe CO:sletter isnecessarily inconsi stent
with a position one would take if the new construction was changing a situation where there were
multiple spaces (well over 400) and now drawing it down to 400 or less that would have to be
competed for with others.

17. On or about late November, negotiations began between Mr. San Miguel and Government
representatives (Mr. William James and the CO) regarding an amendment to the lease that would
reduce the total square footage leased and occupied (San Miguel Aff. 10). On December 8, Mr.
San Miguel forwarded aproposed | ease amendment that was consistent with the Government request
to reducethetotal space (Ex. 3 at 100, San Miguel Aff. 10). The proposed amendment reduced the
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leased space by 5,000 feet. As to the parking space, the proposed amended lease provided the
following:

2. Parking space: Parking Space: Four hundred (400) (One hundred (100) secured
for governmental vehicles.), asavailable shall berevised to providefor only the One
hundred (100) secured for governmental vehicles, which spaces shall berelocated to
an area to be agreed upon by Tenant and Landlord.

According to Mr. San Miguel, beginning in December 2000, it wasthe Government that initiated the
negotiations asto modifying the lease and reducing the total square footage |eased and occupied by
USDA. Mr. San Miguel stated that Mr. James of APHIS explained that USDA no longer required
the amount of space provided for under the lease asaresult of variouslegal proceedingsin courtsin
the State of Floridaand before the Florida Department of Agriculture. These cases had the effect of
curtailing, if not suspending completely, the Citrus Canker program, the program for which APHIS
had leased the premises. Mr. James informed Mr. San Miguel, that as a result of the legal
proceedings, Government workers were being furloughed. (San Miguel Aff. 10,11, 13.)

18.  Thereafter, through December 2000 and January 2001, there were severa internal
government e-mails regarding parking and downsizing the lease. It appearsthat discussions were
going on between the Government and Beacon. (Ex. 3at 104-11.) Thereareno lettersintherecord
from the Government to Beacon during this time frame threatening termination or demanding that
Beacon provide assurance as to 400 spaces or otherwise face possible default.

19. Bya January 23, 2001, e-mail transmission from Michael Hornyak of APHISto the CO, Mr.
Hornyak forwarded to the CO an e-mail he had received from Mr. James, dated January 18, 2001. In
that e-mail, Mr. James discussed a meeting he had on January 12 and 18, with Mr. San Miguel, and
forwarded to the CO and Mr. Hornyak what he was hearing as to offersto resolve the rental space.
The parties were discussing the feasibility of maintaining the rental space. One option involved
different space within the complex and appears not to be relevant to theissuesin the motions before
us. The other option involved staying in the current space and addressed parking. In regard to
parking, Mr. James stated, AANnd guess what? He has now agreed to allow us to keep the entire
secured parking area out back for our government cars, and also will now give us 100 assigned
spacesin front of the building for our POV=s.0 (Ex. 3at 112-14.) It appearsthat the partieswere at
that point discussing Appellant providing 200 guaranteed spaces. It followsfrom the offer of 200
spaces, that at least that number of spaces was available on the site.

20.  OnJanuary 31, 2000, Beacon forwarded a proposed | ease amendment, reflecting the change
to 100 secured and 100 assigned spacesin lieu of the 400 (Ex. 3 at 117).

21. In an e-mail dated February 21, Mr. San Miguel referenced a meeting the prior Friday, and
confirmed that Beacon was prepared to amend the lease as discussed. On that same day, the CO
faxed acommunicationto Mr. Hornyak and Ms. Wheel er, asking them what they wanted to do asto
the amendment. (Ex. 3at 121.)
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22. From December 2000 into March 2001, Mr. San Miguel spoke and corresponded with Mr.
James and the CO to seeif the parties could reach an agreement on the lease amendments. During
thetime frame, Mr. James explained that USDA wasinvolved in aseries of lawsuitsrelating to the
eradlication program for which the Government had |eased the premises. Mr. James explained that
various government workers involved with the project were being furloughed. Unableto reach an
agreement, on March 21, 2001, Mr. San Miguel wrote aletter to the CO, where he stated:

Since, you have not responded, | have reached the conclusion that you are no longer
interested in amending the terms of your current lease. Although you expressed
someinterest in modifying the terms of the lease, we have not reached an agreement
and therefore our prior discussions are not binding on either party. Your lease has
not been compromised inany way. Y ou have been and will fully be obligated on the
terms and conditions of the lease and we expect that you will continue to live up to
all the obligations as set forth in the lease.

| also want to take the opportunity to remind you that as construction begins on the
site, parking availability will change from time to time. Accordingly, your
employees will not have access to four hundred parking spaces on a going forward
basis.

(Ex. 3 at 125.)

23. Mr. San Miguel said that to address what he characterized asthe Government:s repeated and
unjustified demands for guaranteed parking and assigned spaces, he advised the Government that
due to construction, parking availability would change from time to time and Ayour employees
would not have accessto four hundred spaces on agoing forward basis.i He stated that the purpose
of the latter statement was to make clear to the Government that the Government would not be
guaranteed 400 parking spaces or be given assigned spaces as had been demanded. He said that
while Beacon would not agree with Government demands that he said were inconsistent with the
lease, it was Beaconrs intent at all times to continue to abide by its obligation to provide onsite
parking for 400 vehicles as available (100 secured for Government vehicles.) According to the
Appellant, Beacon was not repudiating the contract and at all times had the intention to meet its
obligation. (Ex. 4 at 125, San Miguel Aff. 2.)

24.  Thenext day, by letter dated March 22, 2001, the Government informed the lessor that the
lease Ais hereby terminated in accordance with General Clauses (GSA Form 3517B) Paragraph 16,
Default by Lessor During the Term.f The letter also stated:

The lease states that we will have 400 onsite parking spaces, as available (100
secured for Government vehicles). We had requested additional secured parking
spacesin our |etter dated September 9, 2000, to Miami Free Zone (Lessor). It wasat
that timewe were notified not only could they not provide additional parking spaces,
within 60 days they would commence construction of additiona warehouse space
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and that the only parking spaces that would be available would be the 100 secured
spaces.

You had purchased the site shortly after and we had been trying to work out a
solution that would be suitable to both parties. Y our last correspond[a]nce (via e-
mail 2/21/01) offered a reduction of 7,715 s.f. of space with 60 parking spaces in
front of building and 50 parking spaces in the secured area, a arenta rate that is
amost double/s.f. In other words, you proposed to release 3 the amount of space
and offered only 3 of the parking spaces and we would pay almost the same rental
amount. Y our proposed optionisnot inthe best interest of the Government. Parking
for 400 vehicleswas and still isacritical part of our requirements.

If you cannot provide the 400 onsite parking spaces as indicated on the lease, you
are, therefore, considered to bein default. Wewill, therefore, be vacating the leased
space by May 15, 2001, and the lease will be terminated effective that date.

(Ex. 4 at 126.) The letter did not provide notice of the lessor:s appeal rights (Ex. 4 at 126).

25. Mr. San Miguel received thetermination letter and had his attorney respond within 30 days.
In that letter from its counsel, dated April 19, 2001 (Ex. 4 at 127), counsel for Beacon stated that it
was unclear from the Government letter of March 22, 2001 if the leaseis or will be terminated for
default. The letter continued.

In any event, thereisno legal basis for the USDA-s termination of the lease,
whether it be effective as of the date of your March 22, 2001 letter or as of May 15,
2001, the date you advise that the USDA will be vacating the premises. The
Landlord presently isin compliance with al terms of the lease, including the lease
provision relating to parking. Moreover, Landlord-s plans for continued
development of the Beacon Cyberport will not affect its ability to comply with the
parking availability requirement in the Lease. Notwithstanding [the managing
director-s] March 21, 2001 letter, Landlord will continue to provide to the USDA
onsite parking for 400 vehicles as available, 100 of which will be secured for
government vehicles.

Accordingly, your March 22, 2001 | etter isineffective to terminate the Lease
and the Landlord expects that the USDA will continue to honor all obligations
hereunder.

26. By letter dated May 4, 2001, to the Government, the L essor (through its attorney) sought a
response to its letter of April 19. The May 4 letter specifies that the lessor Awas not presently in
default under any term of thelease and that no future plansfor development at the Beacon Cyberport
would affect Landlord:s obligations.( (Ex. 4 at 129-30.)
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27. In aletter to the Government dated May 9, 2001, among other itemsraised, the L essor noted
that it accepted the Government tender of possession of the property (i.e., the Government has
vacated the premises, such that they are returned to the Lessor), Awithout waiver of any rights or
remedies under the lease, including but not limited to its right to continue to collect monthly rent
during the term of the lease.f (Ex. 4 at 131-32).

28. By letter dated May 24, 2001, the Appellant filed a certified claim to the CO, seeking to
recover $11,387.55 for unpaid rent for the month of May 2001; $958,167.17 for lost rent payments
for theremainder of the term of thelease (through November 30, 2004); interest under the CDA, 41
U.S.C. " 611; and al costs as may be recovered under applicable law (Ex. 4 at 133-61). By letter
dated July 23, 2001, the CO denied the claim. The decision provided the lessor with notice of its
appeal rights. (Ex. 4 at 163-65.)

29. In the Government:s Answersto Interrogatories at paragraph 13, the Government stated, Athe
Government terminated the | ease because of the Appellant=s|etters of September 19 and October 5,
2000, providing that parking required by the lease would not be available and because Appellant
subsequently failed to provide assurances to the government that the required parking would be
available.(

30. In her affidavit, the CO stated, when the Government rejected the proposed |ease language
(referring thereto Appellant=sMarch 21 | etter), Athe L essor informed usthat we had to live up to the
obligations of the lease, but that it would not. The Lessor reminded us that construction would
change the parking availability, and that employees would not have accessto four hundred spaces.
Based on thisfinal repudiation of the lease terms, and on all other warnings issued before that, the
Government was without recourse to do anything but terminate the lease and move out the
remainder of the employees.i (Gmiterko Aff. 21-22.)

31.  According to the affidavit of Mr. San Miguel, at all times prior to the termination, the
property had general parking for more than 1,050 vehicles, in addition to parking for 100 vehiclesin
the secured area. At all timesthe Government had more than 400 spacesin general unsecured and
over 100 in secured. (San Miguel Aff. 5, 6.)

32. OnMay 24, 2001, within 10 days of the effective date of the Government termination of the
lease, Beacon filed a claim with the CO. By letter of July 23, 2001, the CO denied Appellant:s
claim. On October 3, 2001, the Board received the notice of appeal, in which thelessor disputesthe
validity of the termination for default and seeks to recover damages from the Government.

DISCUSSION

MOTION TO DISMISS

In seeking dismissal for lack of jurisdiction, the Government maintainsthat the appeal isuntimely,
because it was filed more than 90 days after the lessor:s receipt of the notice of termination for
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default. Theletter containing the Government claim does not notify the lessor of its appeal rights.
Without the statutorily-required notice of appeal rights, the appeal period does not commence with
the lessor-s receipt of the letter.

GOVERNMENT MOTION FOR SUMMARY JUDGMENT

ANTICIPATORY REPUDIATION

In its decision in Anderson v. Liberty Lobby, 477 U.S. 242 (1986), the Supreme Court stated in
relation to deciding summary judgment:

.... Credibility determinations, the weighing of the evidence, and the drawing of
legitimate inferences from the facts arejury functions, not those of ajudge, whether
he is ruling on a motion for summary judgment or for a directed verdict. The
evidence of the non-movant isto be believed, and all justifiable inferences are to be
drawnin hisfavor. Adickes, 398 U.S,, at 158-159, 90 S. Ct., at 1608-1609. Neither
do we suggest that the trial courts should act other than with caution in granting
summary judgment or that thetrial court may not deny summary judgment in acase
where there is reason to believe that the better course would be to proceed to afull
trial. Kennedy v. Silas Mason Co. 334 U.S. 249, 68 S.Ct. 1031, 92 L.Ed. 1347
(1948).

While the mere existence of a scintilla of evidence in support of a party:=s position will not be
sufficient to defeat amotion for summary judgment, wherethereis colorable evidence upon which a
jury or fact finder can find in favor of the plaintiff on evidence presented, then summary judgment is
not appropriate. Anderson, supra. In deciding a motion for summary judgment, we are not to
resolve factual disputes but instead are to ascertain whether material disputes of fact are present.
DynCorp. ASBCA No. 49714, 97-2 BCA & 29,233; Cal High Tech, Inc. ASBCA No. 50773, 99-1
BCA & 30,221. All significant doubt over factual issues must be resolved in favor of the party
opposing summary judgment. Mingus Constructors, Inc. v. U.S., 812 F. 2d 1387, 1390 (Fed. Cir.
1987), Dairyland Power Coop. v. United States, 16 F.3d 1197, 1202 (Fed. Cir. 1994). Itisinthis
light that we examine the respective motions.

The Government motion as to the default is predicated on one of two alternate bases. First, the
chargeismadethat the default isjustified dueto Appellant=s anticipatory repudiation of the contract.
Second, the Government charges that default should be sustained because Appellant failed to
adequately provide assurances. In regard to the latter, the Government cites Danzig v. AEC
Corporation, 224 F.3d 1333 (Fed. Cir. 2000).

Anticipatory repudiation requiresapositive, definite, unconditional, and unequivoca manifestation
of intent not to render the promised performance when the time fixed by the contract shall arrive.
United Statesv. DeKonty Corp., 922 F.2d 826, 828 (Fed. Cir. 1991). Asthe Armed ServicesBoard
of Contract Appeals (ASBCA) in its decision on reconsideration stated in the oft cited case of
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Fairfield Scientific Corp., ASBCA No. 21151, 78-1 BCA & 13082; aff-d 78-2 BCA & 13,429 at

65,638:

Asthe ASBCA further addressed in Martin Suchan, ASBCA No. 22521, 83-1 BCA & 16,323:

The distinction which respondent urges upon us is intended to permit a finding of
anticipatory repudiation whenever the promisee might >reasonably- infer from the
promisor=s words or actions an intention not to render the promised performance.
However, respondent=s argument poses a distinction without a difference and is
without merit. TheU.C.C. standard pressed by respondent isentirely consistent with
the common law standard which we have applied. Moreover, the significant
adjectives >unequivocal: and >clear: have the identical meaning in their respective
contexts. >Clear- means >Obvious, beyond reasonable doubt: Black:s Law
Dictionary (4™ Ed. 1951). >Unequivoca: means >Clear; plain capable of being
understood in only one way, or as clearly demonstrated; free from uncertainty, or
without doubt; and, when used with reference to the burden of proof, it implies proof
of the highest possible character and it imports proof of the nature of mathematical
certainty.: Ibid. (emphasis added). The latter term is aso synonymous with
>unambiguous: which means Asusceptible of but one meaning.: Ibid. Accordingly,
regardless of whether we apply the U.C.C. >Demonstratesaclear determination: test
urged by respondent or the common law >unequivocal manifestation- standard, in
order to find that appel lant=s actions constituted an anticipatory repudiation we must
be satisfied objectively that such actionswere manifested to respondent in amanner
susceptible of only one reasonable interpretation. Respondent must have perceived
unequivocally appellant:s aleged intention not to perform, and the fact that this
intention might >reasonably- be inferred is not enough. In view of the impeccable
pedigree of the common law standard, and its heretofore consistent application by
this Board, we prefer to continue to apply the>positive, definite, unconditional, and
unequivocal manifestation of intent: test articulated in Mission Valve and Pump
Company, supra.(

We are not concerned with the reasonable inference which the contracting officer
may have drawn. What is critical is that the contractor must have clearly and
unequivocally conveyed to the contracting officer by words or deeds or a
combination of both that he was not going to perform.

To prove abandonment or anticipatory repudiation, the Government must provethat the Appellant=s
words or conduct manifested a positive unequivocal and unconditional intent not to perform the
contract in any event or at any time. James W. Sprayberry Const., IBCA No. 2130, 87-1 BCA &
19,645; Alta Construction Co., PSBCA No. 1463, 90-1 BCA & 22, 527, 90-3 BCA & 22,916. A
mere statement of non-intention to perform, without more, does not necessarily negate the
termination clauseor right to cure. Dingley v. Oler, 117 U.S. 490, 508 (1886), Corbin on Contracts,
973. As stated by the Court of Claimsin Murphy v. United States, 164 Ct. Cl. 332, 349 (1964)
(dealing with interpreting a clause), Aprovisions authorizing termination for anticipatory breach
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effect aresult in the nature of aforfeiture and are not to be liberally construed.i¢ The principle of
treating repudiation narrowly, would also logically apply to interpreting alleged repudiation
language from a letter.

When we examine the evidence before us in this appeal, the Government has not yet proved
anticipatory repudiation by the Appellant so asto justify granting itsmotion. Instead, the evidence,
taken in alight most favorable to Appellant is such that Appellant could well prove that it did not
repudiate the contract and that the Government interpretation of its actions and the Government
exercise of default is unreasonable.

In deciding whether we should grant summary judgment, we find problems with the CCss default
termination and more particularly with the CO-s conclusion that the Appellant was stating that it
could not provide 400 spaces. Appellant has stated in its affidavit that it consistently assured the
Government that it would have 400 spaces available on site, notwithstanding any new construction.
When we examinethe | etters between the parties and take into account statements by Appellant asto
the presence of over 1,000 spaces on the property, Appellant=s contention that it did not repudiate
appears provable and as such, summary judgment in this case is inappropriate.

We start first with the September 19, 2000 letter, referred to by the CO in her final decision. The
CO characterized that letter as a refusal to provide more than 100 spaces. A fair look at that
September letter does not automatically lead us to that same conclusion. A fair look at the
September letter does not undisputably show that the Appellant was refusing to provide 400 Aas
availablef spaces. While the letter mentions the 400 spaces as part of a description of the lease
obligations, the letter clearly isaddressing the Government request for 100 extra spaces of secured
parking. That request for 100 more secured spaces was more than what the |ease required and thus
was a sought after addition by the Government to the lease. When one then reads the following
paragraph (which the Government claimsis Appellant=srefusal to provide 400 spaces) in the context
of it, being aresponse to the Government:srequest for 100 additional secured spaces, it appearsthat
the Government interpretation may be misplaced. The September 19 letter states:

Furthermore, | aso informed you that, as per the contract which callsfor the use of
400 parking spacesfor vehiclesasavailable of which 100 are the secured parking for
Government vehicles, in the next 60 days we will commence construction of
additional warehousing space (the building permits have been obtained and the
impact fees aready paid). The only parking spaces that will be available at that
time, will be the existing 100 secured spacesfor Government vehicles. Those spaces
may be used for either Government vehicles or private employee vehicles if the
private employee vehicles take the place of the Government vehicles.

Theletter does not necessarily refer to spaces other than secured spaces. What the | etter appearsto
address when viewed asawhol e, instead of piecemeal, isthat Miami issimply stating that it cannot
provide an additional 100 secured spaces on this contract (which calls for 400 of which 100 are
secured), and when it refers to the only parking spaces that will be available, it is referring to the
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only secured spacesthat will be available. Inthat regard, Miami tells the Government that all that
will be available to meet the Government:s new request will be the existing 100 secured spaces.

For purposes of finding summary judgment, nothing in the September 19 letter necessarily
constitutesarefusal to provide the general parking called for inthelease. Further, areading against
repudiation is particularly probable because Miami then discussed the possibility of using the 100
secured spaces for both Government and private vehicles. Under the original lease, the secured
space could only be used by Government vehicles. To get to arefusal as to the 400, we have to
adopt the Government:s version of the contested interpretation of the letter and find Appellant=s
description to be unsupportable. The surrounding circumstancesin this case do not make the letter
as clear as the Government contends.

For usto properly understand the September 19 letter will require usto take into account, and make,
factual determinations asto surrounding circumstances. A number of those factual determinations
are contested, including how many spaces were actually available for use and where. Where there
are contested material facts, which may affect the outcome of the proceeding, we are prohibited from
resolving those facts on summary judgment against the non-moving party. Wereiterate that one can
read the |etter in context to be a discussion of the secured and not general spaces. At aminimum, a
contrary conclusion or any conclusion that expandsthe letter to cover all spaces cannot be reached
if we apply the summary judgment principle of construing al reasonable inferencesin favor of the
non-moving party.

We do not read the September 19 letter in avacuum. Werecognize that in the Government reply of
September 26, 2000, the Government said that the earlier letter indicated to it that its 400 spaces
would not be available. The Government then says that it is mandatory that it have 400 parking
spaces available for its use, somewhere on the premises as indicated on the lease. Appellant:s
response by its October 5 letter, again highlights what appearsto be the competing interpretations or
understandings of what needsto be provided. Nowhereinthe October 5 |etter does Appellant state
that it will not provide 400 spaces as available. Rather, asin the earlier letter, it repeats that the
lease callsfor Aon site parking for 400 vehicles as available (100 Secured for Government vehicles).f
Miami then statesthat Aif the Government( findsit mandatory to have 400 on site spaces, it would
consider releasing the Government from thelease. I1nthe context of the September 26 | etter, Miami
again may have been differentiating what it saw as a demand for guaranteed spaces from what it
understood asto the 400 spacesAas avail abl el spaces addressed inthelease. Under Miami=sreading,
the leaserequiresit to have 400 spaces on the site, of which only 100 were guaranteed and the rest
were to be on afirst come first serve basis.  What it sees the Government demanding, when the
Government asksfor mandatory spaces, isaguaranteethat therewill always be 400 spacesthat will
be used by the Government and not others. Once again, aswith the earlier September | etter, for us
toread theletter asa refusal to meet the lease obligations, we must favorably interpret thelanguage
against the non moving party and in favor of the Government.
Further, given the undevel oped record, if we then read the March 21, 2001, letter in context of the
above and in the context of surrounding circumstances, it again appears reasonable that the
Appellant=s reference to employees not having access to 400 parking spaces on a going forward
basis may be referring to guaranteed spaces and not the remaining 300 first comefirst serve spaces.
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We reiterate that Mr. San Miguel stated in his affidavit that there were and remain over 1,000
gpaces on the site. If that proves out as a fact, it would be entirely consistent with Appellant:s
contention that it was only referring to a demand for guaranteed spaces. If there are over 1,000
spacesthen it would beillogical for Appellant to be telling the Government that there would not be
first come-first- serve spaces availablefor its use on the site. We will not grant summary judgment
on the basis of an interpretation of language which is not logical on its face, absent some further
development of the facts and a conclusion as to the exact number of spaces available.

Finally, it appears from the record that this site had multiple tenants. Thus, even if there were
1,000 spaces being competed for (and in early correspondence the parties stated that there were
plenty of spaces on site, but that Miami could not specifically designate 400 spaces for USDA),
depending on the number of other tenants, APHIS might or might not be able to have parking for
400 vehicleson any givenday. If, because of construction, the pool of 1,000 spaces reduced down
to 300 spaces (exclusive of the 100 secured spaces), then the likelihood of many of the APHIS
employees finding spaces on any given day would diminish dramatically. That said, however, as
long as there were 300 spaces open for competition, and as long as Beacon provided the 100
secured spaces in addition, then at least on the interpretation we are now using, it appears that the
lease conditions as to parking would have been met.

In the context of the above, we cannot, for purposes of summary judgment, conclude that the only
possibleresult from the evidence would be afinding that A ppellant repudiated thelease. To makea
fair conclusion in this appeal we need to verify certain alleged facts, so as to understand the
interpretation given by the partiesto the language and to examine other surrounding circumstances
that shed light on whether the Government was justified in understanding the Appellant to be
repudiating the contract. Given the record before us, there is insufficient evidence to prove on
motion, that Appellant made apositive, unequivocal and definite statement that it would not perform
as per its obligation.

We are mindful of the fact that there is another side to this appeal and one could possible conclude
or infer fromthe correspondence and internal communications of Government officials, that during
negotiationsfrom December through February, Appellant was putting forward to the USDA that 400
overall spaceswould not be available. However, on the record before us, and given the statements
of Mr. San Miguel, we cannot, absent rejecting col orable evidence presented by Appellant, cometo
a summary judgment conclusion that Appellant was positively and unequivocally refusing to
perform its lease obligation as to parking.

FAILURE TO PROVIDE ASSURANCES

The partieswere negotiating for amodification to the lease during January and February 2001. The
letter which the Government describes as the repudiation was sent by Appellant in March 2001, and
it was sent because it appeared negotiations had broken down. Therewas no request being made by
the Government for assurances from at least December 2000 until the date of termination. Asa
matter of law and fact, reliance on Danzig iswithout merit. The potential inapplicability of Danzig
isfurther supported by the recent decision of the Court of Federal Claimsin Cross Petroleum, Inc. v.
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United States, No. 97-251C, 2002 WL 31441207, where the court overturned adefault termination
and addressed claims of lack of assurance in a contract with a cure notice.

MISREPRESENTATION AND MISSTATED FACT

The record presented to us does not establish a basis for granting summary judgment. These are
mattersthat must be devel oped before we can properly even consider summary judgment. Further,
if the spaces were available, as Appellant has contended in his affidavit, then there is a strong
guestion as to whether there is any sustainable Government action at all, as to these issues.

FAILURE TO ISSUE CURE

It iswell established that atermination for default is adrastic sanction which can only be imposed
for good cause and on the basis of solid evidence. J. D. Hedin v. United States, 408 F. 2d 424, 431
(Ct. ClI. 1969); H.N. Bailey & Associatesv. United States, 196 Ct. Cl. 156, 449 F. 2d 387 (1971).
The Government has the burden of proving the propriety of the default termination by a
preponderance of the evidence. Charles West, PSBCA No. 3655, 96-1 BCA & 28,211, citing
Lisbon Contractors, Inc. v. United States, 828 F. 2d 759, 765 (Fed. Cir. 1987). In exercising its
right to terminate for default, more than in any other action, the Government must turn sgquare
corners in order to prevail. K & M Const.,, ENG BCA Nos. 2998, et a., 73-2 BCA & 10,034.
Where a contract contains a cure notice provision, the provisions of that cure as to formal notice,
will prevail over somelesser demand for assurances. Cross Petroleum, Inc. v. United States, supra.

Onitsface, the Default clause of the lease appearsto require that afailure must remain uncured for
30 days after notice of the failure to the Lessor by the Government before the Government can
terminate for such failure. Thereisno question that the Government did not give such notice nor did
it allow the Appellant timeto cure. Thereishowever alegal exception to requiring acure notice.
A lack of noticewill not be fatal where the termination is made because of anticipatory repudiation
or abandonment of the lease or contract. Reddy-Buffaloes Pump, Inc., ENG BCA Nos. 6049,
6115, 96-1 BCA & 28,111. Asdiscussed in the section above, the matter of anticipatory repudiation
iscentral to thisappeal. It remains unresolved. Thus, Appellant:s Motion is denied.

ONGOING DIALOGUE

Starting some time in November 2000, and lasting into late February 2001, Appellant and the
Government were engaged i n negotiations regarding changing thetermsof thelease. Thisinvolved
both changes as to parking and as to the square footage of the overall leased property. Each party
was attempting to secure the best deal for itself. Notwithstanding the fact that the discussions
clearly called for reducing parking spaces, at no time during those discussions did the Government
threaten or even mention default. Some time in late February or early March, talks broke down.
The Appellant then sent the March 21 letter, which has been discussed in detail earlier in this
decision. As Mr. San Miguel stated, he sent the letter because the Government was no longer
responding and he wanted to address the earlier demands of the Government for guaranteed and
assigned spaces. The Government, within 24 hours, terminated the contract. Initsbrief, Appellant-s
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counsel points out that none of the prior communications between the Appellant and Government
referenced the default clause and none ever stated that the Government believed Beacon to be in
default of itsobligationsunder thelease. Thereissome caselaw dealing with default in the context
of an on-going dialogue. See Delfour, Inc., VABCA No. 2049 et. al., 89-1 BCA & 1394; AJCA.,
GSBCA No. 11541, 11557, 94-2 BCA & 26,949, and Marineand Industrial Insulators, Inc., VABCA
No. 2499, 88-3 BCA & 21,120. To the extent that these cases may be relevant, they require
resolution of facts as well as application of law and are not appropriately resolvable on summary
judgment.

ESTOPPEL AND MATERIAL BREACH

If we interpret Miami=s September 2000 letter in the manner put forth by the Government, the
Government was aware as of September 2000, and continued to believe thereafter that the 400
spaces it was entitled to under the lease were going to disappear but for the secured spaces.
Nevertheless, discussions proceeded between the Government and the Appellant asto modifying the
lease, with no hint of termination. Further, the Government signed an Estoppel Certificate, well
after the Miami letters and thus with full knowledge of Miami:s perceived position. These facts
raise questions as to the legal effect of the Estoppel Certificate signing and what impacts, if any, it
had as to the rights of Beacon, the successor lessor. That is particularly important here because
absent the earlier lettersfrom Miami, the only letter even suggesting arefusal (and interpretation of
that letter isdisputed), is Beacon-s March 21 |etter. Thisthen raisesaquestion, asto whether such
anisolated letter, standing alone, even if apparently clear in refusing to move forward, issufficient,
absent a cure, to justify atermination. Thereis a legal and to some extent factual question as to
whether such asingle statement can qualify as sufficiently unequivocal, positive and unconditional,
so asto invalidate the operation of acure notice. In researching this motion, we have found no case
where repudiation was based on a comparable fact situation to this and where the final act of
repudiation was not supported by earlier and surrounding confirming actions. Inthat regard we also
note that the parties have not extensively dealt with or briefed thisissue. Proceeding will alow that
development to occur.

CONTRACT LANGUAGE

Thewording intheleasewhichiscrucial to thiscaseisAOnsite parking for 400 vehiclesasavailable
(100 secured for Government Vehicles).i Neither party has provided usaclear adefinition of what
they meant by Aonsitel and what they meant by Aas available.i Hearing the parties evidence as to
what they understood to be the meaning of those terms prior to the dispute and hearing evidence on
what they intended the wording to mean, when used in various| etters and other correspondence, will
enable usto render afairer and more accurate decision as to the propriety of the default.

COMMENT ON DISSENT
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Once again, the dissenting judge, as he hasin prior opinions, abandons and ignores the well-settled
legal principlesrequiring all significant doubt over material factual issuesto beresolvedinfavor of
the non-moving party. Once again the dissenting judge fails to apply reasonable inferences in the
non-moving party-s favor. Instead, the dissenting judge sets up the scenario where summary
judgment cases are treated the same as submissions on the record. We decline to follow the
dissenting judge in his clear misunderstanding and misapplication of the law. But for the limited
examples below, we will not dissect the dissent. Rather, we expect that any reasonable reader, will
recognize why the dissent so misses the mark.

At page 12 the dissent states, AThe lessor insists or suggeststhat it is not obligated to make spaces
available,i citing 3 of itsFindings of Fact. Two of those findings, are findingsrelating to Miami and
not to Beacon. Two of the referenced findings predated the verbal assurances of parking compliance
made by Appellant after it took over thelease. (San Miguel Aff. 8and 9.) Thethird finding citesto
the March 21 letter from Beacon, aletter, that if read in the context of (1) Mr. San Miguel=saffidavit
(specifically paragraphs as to verbal assurances provided APHIS by Beacon); (2) letters between
Beacon and APHIS, which discuss secured and guaranteed spaces, as opposed to Aas available
parking;@ and (3) Appellant:s assertion that there were more than 400 spaces available as of March
21, is not nearly as crystal clear as the dissent attempts to portray it. In fact, as we pointed out
earlier in this opinion, one can read the March 21 letter to be a discussion of guaranteed, and not
general, Aasavailablef spaces. Further, if over athousand spaceswere availablefor use, asasserted
by Mr. San Miguel in his affidavit, then a statement claiming alack of 400 spaces appearsillogical
and raises questions. Finally, despite the dissent statement to the contrary, all of the above
information was known and available to the CO. We see the role of this Board as finding the true
facts, applying the law and thereby rendering justice. The dissent, in our view short circuits that
process.

Finally, the dissent also gives short shrift to the cure notice. We have recognized and so stated
earlier in our majority opinion, that lack of acure notice may not befatal in the case of anticipatory
repudiation. That said, the matter of anticipatory repudiation remains at issue, as does the effect of
the letter in the context of a negotiation process which had been in play for several months.

DECISION

The Government:s M otion to Dismissand the parties respective Motionsfor Summary Judgment are
denied.

HOWARD A. POLLACK
Administrative Judge

Concurring:
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ANNE W. WESTBROOK
Administrative Judge

Opinion by Administrative Judge VERGILIO, concurring in part, dissenting in part.

| write in dissent, expressing frustration with a panel that misconstrues the record and the law in
resolving motionsfor summary judgment, asit underminesthe ability of aparty to obtain summary
judgment. Aninformal, expeditious, and inexpensiveresolution of thisdisputeisnot attainablewith
the given panel, despite the record which beckonsfor aresolution on the existing record. Whileone
may conclude that the majority is denying motions for summary judgment such that the full record
can be developed, what underliesthisdispute arelegal issuesthat areto beresolved without thetime
and expense of so proceeding. By looking outside of the language of the contract and by
considering statements of intended meaning (which are inconsistent with the written material) not
available to the contracting officer at the time of termination, the majority decision reflects an
approach which makesit impossiblefor acontracting officer and Government counsel to administer
acontract properly.

This case may be summarized readily. The lease required the lessor to make 400 parking spaces
available with the premises throughout the term of the lease. The lessor sought to make available
fewer spaces than the lease required. The Government insisted that the lessor fulfill its lease
obligations. After various negotiations, the lessor informed the Government by letter dated March
21, 2001, that with construction to begin, Government Aemployees will not have access to four
hundred parking spaces on agoing forward basis.i' The Government issued anotice of termination
for default. After the lessor received that notice, the lessor responded with a confirmation of the
Government=sinterpretation of the March 21 |etter, asit stated that notwithstanding the languagein
that letter, the lessor will continue to provide parking spaces in accordance with the terms of the
lease. Thisassurance of continued full compliance with the terms and conditions of the lease came
too late. | conclude that the Government properly issued atermination for default based upon the
languagein the letter of March 21, which unequivocally and clearly indicated that the lessor would
not be fulfilling itslease obligations because parking spaces would not be available during times of
construction. The lease dictates the obligations of the parties; the Government is not required to
accept performance of lessthan the stated obligations or to negotiate alternative performance. The
termination for default was appropriate; therefore, | deny thelessor-s claimsto recover damagesfor
an alleged Government breach.

At present, the majority does not interpret the language of the lease or resolve the matter of
termination based upon what was before the contracting officer. The majority goesbeyond drawing
reasonable inferencesin favor of the non-moving party, asit readsinto the affidavit from the lessor
much more than is stated. The affidavit does not state that the lessor guaranteed that 400 spaces
would be available at the site after construction begins. The affidavit does not addressthis principal
issue of thisdispute. The mgjority fallsinto the trap of reading into the affidavit what is not stated,
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asit postulates on what may be facts demonstrable with the further development of therecord. The
error of the majority ismore egregious and apparent when one considersthat theintent conveyedin
the affidavit was not available to the contracting officer at the time of the termination, and the
affidavit does not address the lessor=s recognition that the contracting officer correctly interpreted
the language in the March 21 |etter.

To assist the reader in focusing on the material facts and issues, | provide the following findings of
fact, based upon areview of the complete record.

FINDINGS OF FACT

The lease

1 With an effective date of November 15, 1999, the Government (as lessee) and the Miami
Free Zone Corporation (as lessor) entered into lease no. 57-6395-0-017 (including GSA Form
3517B, General Clauses, dated 5/98; GSA Form 3518, Representations and Certifications dated
5/98; floor plans; and rider 1 (Exhibit 2 at 31 (& 7))). The lessor isto provide specific office and
warehouse space, someto be delivered on November 15, 1999, with additional spaceto bedelivered
on January 1, and February 1, 2000, to be used for the USDA/State of Florida Citrus Canker
Eradication Program (or other occupant as the Government may substitute). The lease term is
November 15, 1999, through November 30, 2004, Asubject to termination and renewal rightsas may
be hereinafter set forth.; Thelease setsforth no renewal option, but statesthat the Government may
terminate thislease at any time on or after November 30, 2003, by giving at least 180 daysnoticein
writing to the lessor. No rental shall accrue after the effective date of termination. The lease
dictates that the Government shall pay rent per month in arrears; rent for alesser period shall be
prorated. (Exhibit 2 at 30-31, 43 (& 6)) (al exhibits are in the appeal file). Supplemental lease
agreement one altered the final date for space to be delivered and altered the payment schedule
(annual and monthly rental amounts) (Exhibit 2 at 69).

2. Thelease specifically identifieswhat thelessor shall furnish to the Government as part of the
rental consideration, including the following:

Onsite parking for 400 vehicles as available (100 Secured for Government V ehicles)
(Exhibit 2 at 31 (& 6)).

3. The lease is an integrated agreement: AThis Lease, upon execution, contains the entire
agreement of the parties and no prior written or oral agreement, express or implied, shall be
admissible to contradict the provisions of the Lease.il (Exhibit 2 at 43 (& 5, 48 CFR 552.270-38,
Integrated Agreement (AUG 1992))). The lease contains a Mutuality of Obligation clause, 48 CFR
552.270-39 (AUG 1992):

The obligations and covenants of the Lessor, and the Government:s obligations to
rent and other Government obligations and covenants, arising under or related to this
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Lease, are interdependent. The Government may, upon issuance of and delivery to
Lessor of afina decision asserting a claim against Lessor, set off such claim, in
whole or in part, as against any payment or payments then or thereafter due the
Lessor under thislease. No setoff pursuant to this clause shall constitute abreach by
the Government of this lease.

(Exhibit 2 at 43 (& 9).)
4, The lease contains a Failure in Performance clause, 48 CFR 552.270-17 (AUG 1992):

The covenant to pay rent and the covenant to provide any service, utility,
maintenance, or repair required under this lease are interdependent.
... Alternatively, the Government may deduct from any paymentsunder thislease,
then or thereafter due, an amount which reflects the reduced value of the contract
requirement not performed. No deduction from rent pursuant to this clause shall
constitute a default by the Government under this lease. These remedies are not
exclusive and are in addition to any other remedies which may be available under
thislease or at law.

(Exhibit 2 at 44 (& 15).)

5. The lease contains a Default by Lessor During the Term clause, 48 CFR 552.270-33 (AUG
1992):

@ Each of the following shall constitute a default by Lessor under this
lease:

Q) Failure to maintain, repair, operate or service the
premises as and when specified inthislease, or failure
to perform any other requirement of thislease asand
when required provided any such failure shall remain
uncured for aperiod of thirty (30) days next following
L essor=sreceipt of notice thereof from the Contracting
Officer or an authorized representative.

(b) If a default occurs, the Government may, by notice to Lessor,
terminate thislease for default and if so terminated, the Government
shall be entitled to the damages specified in the Default in Delivery-
Time Extensions clause.

(Exhibit 2 at 44 (& 16).) Theclausereferencedinthefinal sentenceisfoundinthe contract (Exhibit
2 at 43 (& 11)) and in regulation, 48 CFR 552.270-28 (JUN 1994).
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Parking space availability

6.

24

Thelessor statesin aletter dated September 19, 2000, to the contracting officer, referencing
atelephone conference of that morning:

Furthermore, | aso informed you that, as per the contract which callsfor the use of
400 parking spacesfor vehiclesasavailable of which 100 are the secured parking for
Government vehicles, in the next 60 days we will commence construction of
additional warehousing space (the building permits have been obtained and the
impact feesalready paid). Theonly parking spacesthat will be availableat that time
will bethe existing 100 secured spacesfor Government vehicles. Those spaces may
be used for either Government vehicles or private employee vehiclesif the private
employee vehicles take the place of the Government vehicles.

(Exhibit 3 at 76-77.)

7.

The contracting officer responded by letter dated September 26, 2000, stating in part:

Your letter, dated September 19, 2000, indicates that construction of an additional
warehouse will commence in 60 days and that our 400 parking spaces would no
longer be available. It is mandatory that we have 400 parking spaces available for
our use somewhere on the premises as indicated on the lease. This was a
requirement of ours when looking to rent space in the Miami area; without this
parking, the space is useless.

(Exhibit 3 a 79.) Although the Government now characterizes this letter as a cure notice, the
characterization is not material to the resolution of this appeal.

8.

The lessor replies, in pertinent part, by letter dated October 5, 2000:

The lease, dated November 15, 1999 and prepared by your office, did not and does
not guarantee nor require the availability of 400 parking spaces. It simply callsfor
Aonsite parking for 400 vehicles as available (100 Secured for Government
Vehicles)(.

If you now find it mandatory that you have 400 on-site parking spaces, we will
consider releasing the USDA from its lease upon the execution and exchange of
mutual releases.

(Exhibit 3 at 80.)

0.

A letter dated October 20, 2000, under the letterhead of Beacon Cyberport, informs the
contracting officer that Beacon Cyberport formerly known as Miami Free Zone is now under the
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ownership of Codina Group, Inc. effective October 18, 2000 (Exhibit 3 at 86). A letter dated
November 3, 2000, also under the | etterhead of Beacon Cyberport, to the contracting officer, states
in part: AWe are pleased to inform you that last week we closed on the purchase of the Miami Free
Zonej (Exhibit 3 at 88). The Board need not hereresolve the legal question of Beacon Cyberport=s
creation; for purposes of resolving these motions, Beacon Cyberport becamethelessor, as so treated
by the Government.

10. By facsimile dated November 9, 2000, the contracting officer specifiesthat Athe parkingisa
very critical part of our requirement at the Miami Free Zone.) The letter identifies three issues/
guestions to be addressed:

1 What isthe status of the new construction - how long will we have accessto the 400
parking spaces?

2. If we are not provided with the 400 parking spaces, we will need to relocate
employees; therefore, a partial release of spaceisrequired. . ..

3. We require uncontrolled access to our 100 secured parking spaces. Currently we
have to pass through U.S. Customs.

Please review for discussion the week of November 13",
(Exhibit 3 at 92.)
11.  Correspondence and discussions between the parties did not result in an amendment to the
lease, asthe Government sought to ensure that it would have sufficient parking spaces (Exhibit 3 at

100, 115-19, 121, 125).

12.  After concluding that the Government is not interested in amending the lease, the lessor
informs the Government, in aletter dated March 21, 2001:

| al so wanted to take the opportunity to remind you that as construction beginson the
siteparking availability will changefromtimetotime. Accordingly, your employees
will not have access to four hundred parking spaces on a going forward basis.

(Exhibit 3 at 125.)

Termination for default and its aftermath

13. Inaletter dated March 22, 2001, the Government informsthe lessor that the lease Ais hereby
terminated in accordance with General Clauses (GSA Form 3517B) Paragraph 16>Default by Lessor
During the Ternx.f The letter also states:
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The lease states that we will have 400 onsite parking spaces, as available (100
secured for Government vehicles). We had requested additional secured parking
spacesinour letter dated September 9, 2000, to Miami Free Zone (Lessor). It wasat
that timewe were notified not only could they not provide additional parking spaces,
within 60 days they would commence construction of additional warehouse space
and that the only parking spaces that would be available would be the 100 secured
Spaces.

You had purchased the site shortly after and we had been trying to work out a
solution that would be suitable to both parties. Y our last correspond[a]nce (via e-
mail 2/21/01) offered a reduction of 7,715 s.f. of space with 60 parking spaces in
front of building and 50 parking spaces in the secured area, at arental rate that is
amost double/s.f. In other words, you proposed to release 3 the amount of space
and offered only 3 of the parking spaces and we would pay almost the same rental
amount. Y our proposed option isnot inthe best interest of the Government. Parking
for 400 vehicleswas and still isacritical part of our requirements.

If you cannot provide the 400 onsite parking spaces as indicated on the lease, you
are, therefore, considered to bein default. Wewill, therefore, be vacating the leased
space by May 15, 2001, and the lease will be terminated effective that date.

(Exhibit 4 at 126.) Theletter doesnot provide notice of thelessor:s appeal rights (Exhibit 4 at 126).

14. By letter dated April 19, 2001, to the Government, thelessor (through its attorney) statesthat
it isunclear from theletter of March 22, 2001, if the leaseis or will be terminated for default. The
letter continues:

In any event, thereisno legal basisfor the USDA-s termination of the lease,
whether it be effective as of the date of your March 22, 2001 letter or as of May 15,
2001, the date you advise that the USDA will be vacating the premises. The
Landlord presently isin compliance with al terms of the lease, including the lease
provision relating to parking. Moreover, Landlord-s plans for continued
development of the Beacon Cyberport will not affect its ability to comply with the
parking availability requirement in the Lease. Notwithstanding [the managing
director-s] March 21, 2001 letter, Landlord will continue to provide to the USDA
onsite parking for 400 vehicles as available, 100 of which will be secured for
government vehicles.

Accordingly, your March 22, 2001 letter isineffectiveto terminate the Lease
and the Landlord expects that the USDA will continue to honor all obligations
hereunder.

(Exhibit 4 at 127-28, 160-61.)
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15. By letter dated May 4, 2001, to the Government, the lessor (through its attorney) seeks a
response to its letter of April 19. The letter specifies that the lessor Awas not presently in default
under any term of thelease and that no future plansfor development at the Beacon Cyberport would
affect Landlord-s obligations (Exhibit 4 at 129-30).

16. In aletter to the Government dated May 9, 2001, among other itemsraised, the lessor notes
that it acceptsthe Government tender of possession of the property (i.e., the Government has vacated
the premises, such that they are returned to the lessor), Awithout waiver of any rights or remedies
under the lease, including but not limited to its right to continue to collect monthly rent during the
term of the leasef) (Exhibit 4 at 131-32).

17. A letter dated May 24, 2001, isthelessor:s certified claim to the contracting officer, seeking
to recover $11,387.55 for unpaid rent for the month of May 2001; $958,167.17 for lost rent
paymentsfor the remainder of theterm of thelease (through November 30, 2004); interest under the
Contract Disputes Act of 1978 (41 U.S.C. " " 601-613, asamended (CDA)), 41 U.S.C. " 611; and
all costs as may be recovered under applicable law (Exhibit 4 at 133-61). By letter dated July 23,
2001, the contracting officer denies the claim; the decision provides the lessor with notice of its
appeal rights (Exhibit 4 at 163-65).

18.  OnOctober 3, 2001, the Board received the notice of appeal, in which thelessor disputesthe
validity of the termination for default and seeks to recover damages for the Government:s actions.

L essor:s affidavit

19.  Theaffidavit of anindividual, who assumed day-to-day oversight of operations at the sight
for thelessor, after the formation of thelease, containsthe following. Omitted are three concluding
paragraphs (regarding relief and damages) and introductory paragraphs. The lessor continues to
insist upon recovery for a rental period through November 30, 2004, without a recognition or
discussion of the lease provision which permitsthe Government to terminate the lease at any timeon
or after November 30, 2003, with 180 days notice (Finding of Fact (FF) 1):

4. On October 18, 2000, Beacon Cyberport acquired the Property from MFZ
[Miami Free Zone Corporation]. In connection with the acquisition of the Property,
MFZ assigned to Beacon Cyberport all rights, title, claimsand interest it claimed in
the subject L ease with the Government.

5. At all times material hereto, from October 18, 2000, the date on which
Beacon Cyberport acquired the Property, through and including May 15, 2001, when
the Government abandoned the Property and ceased paying rent, Beacon Cyberport
was in full compliance with the terms and conditions of the Lease, including the
provision therein requiring Aonsite parking for 400 vehicles as avail able (100 secured
for Government vehicles).f) In fact, at all times material hereto, the Property had
general parking for more than 1,050 vehicles, in addition to parking in its secured
area.
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6. At al times material hereto, the Government had access to more than 400
parking spacesin the general, unsecured lot and, in fact, often took in excess of 170
spaces in the secured parking lot, even though the Lease only provided for 100
secured spaces.

7. Following Beacon Cyberport-s acquisition of the Property in October 2000, |
participated in discussions with representatives of the Government, including [the
contracting officer], with respect to the potential impact that Beacon Cyberport:s
plansfor development of the Property might have on the avail ability of parking. Asl
explained to [the contracting officer], although construction would impact the total
number of parking spaces available, during and after construction, Beacon
Cyberport:s planned development was not going to affect its ability to comply with
the Lease provision relating to parking.

8. In the course of these discussions, the Government began to demand that it be
guaranteed parking spaces for 400 vehicles and went as far as to demand that it be
specifically assigned parking spaces in the secured area. On November 3, 2000, |
received a telefax from [the contracting officer] reiterating the Government:s
insistencethat it be given 400 parking spaces. [ The contracting officer] stated that, if
the Government was provided with 400 parking spaces, it would request a partial
release of a portion of its leased premises.

0. In response to the Government:s demands for guaranteed parking for 400
vehicles, | repeatedly made clear to the Government that such demands exceeded the
terms of the Lease. On behalf of Beacon Cyberport, however, | advised that Beacon
Cyberport would continue to meet its obligation to provide Aonsite parking for 400
vehicles, as available,} as stated in the Lease.

10. Beginning in or about late November 2000, [the] Deputy Director, USDA,
APHIS Regulatory, and [the contracting officer] initiated negotiations with Beacon
Cyberport seeking an amendment to the Lease, the effect of which would be to
reduce the total square footage leased and occupied by the USDA. In an effort to
accommodate the Government, Beacon Cyberport tendered a number of different
proposals for amendmentsto the Lease. On December 8, 2002 [sic], | forwarded to
[the contracting officer], aproposed L ease amendment that was consistent with the
Government:s request to reduce its total space.

11. Over the next several months, | spoke and corresponded regularly with [the
Deputy Director and the contracting officer] to determine if we could reach an
agreement on a lease amendment that would meet the needs of Beacon Cyberport
and the Government. During thistime frame, [the Deputy Director] explained that
the USDA was involved in a series of lawsuits relating to the citrus canker
eradication program in which the Government was involved and for which the
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Government had leased the Leased Premises. [The Deputy Director] further
explained that as a result of the lawsuits, Government workers involved with the
citrus canker project, who were working out of the Government:s officesat Property,
were being furloughed.

12. Unableto reach an agreement on the terms of a proposed Amendment to the
Lease, on March 21, 2002, | sent aletter to [the contracting officer] advising that the
origina Leasewould remain in full force and effect. To address the Government-s
repeated and unjustified demands for guaranteed parking and assigned spaces, |
further advised that, due to contemplated construction on the Property, parking
availability would change from time to time and Ayour employees will not have
access to four hundred parking spaces on agoing forward basis.i (AF. 125). The
purpose of this statement was to make clear to the Government that it would not be
guaranteed 400 parking spaces or be given the assigned parking spaces, as had been
demanded. While Beacon Cyberport would not agree to the Government:s demands
that were inconsistent with the obligations under the Lease, it was Beacon
Cyberport:sintent at all timesto continueto abide by itsobligation to provideAonsite
parking for 400 vehicles as avail able (100 secured for Government Vehicles).@

13. OnMarch 22, 2001, | received aletter from [the contracting officer], which
appeared to be some type of notice for an alleged default and/or termination of the
Lease. | immediately referred the matter to Beacon Cyberport:s outside counsel.

14. By letter of April 19, 2001, within thirty (30) days of my receipt of [the
contracting officer]=sMarch 22, 2001 |etter, Beacon Cyberport, through its counsel,
responded to the March 22, 2001 letter. In thisletter, Beacon Cyberport provided
assurancesto the Government that it would comply with the L ease requirement with
respect to parking availability.

15. | received no further communications from [the contracting officer] on this
subject. Intheabsence of any further response, | considered the matter to have been
fully addressed to the parties satisfaction.

16. In April 2001, | was advised by [the Deputy Director] that the furloughed
workers were being terminated permanently. However, neither [the Deputy
Director] nor [the contracting officer] contacted my office to further discuss a
possible Lease amendment. The Government continued to occupy and use the
Leased Premises as it had done prior to its March 22, 2001 notice.

17. | first became aware that the Government intended to terminate the Leaseand
vacate the Leased Premises notwithstanding Beacon Cyberport:s clear and
unequivocal assurances with respect to the parking spaces, on or about May 9, 2001,
when the Government tendered, albeit belatedly, payment of one-half of the monthly
rent due for the month of May 2001. The check for payment reflected that it wasto
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cover aperiod from April through May 15, 2001. Government representatives then
contacted Beacon Cyberport advising that it would be surrendering possession of the
Lease Premises on May 15, 2001.

18.  Without waiver of any rightsor remedies under the L ease, Beacon Cyberport
accepted the Government:s surrender of possession of the premises and further
declared the Government to be in default under the terms of the Lease by, among
other things, improperly terminating the Lease and failing to pay al rent and other
L ease charges when due.

DISCUSSION

The Government hasfiled amotion which seeks dismissal for lack of jurisdiction and for summary
judgment. The lessor hasfiled areply in opposition and a cross-motion for summary judgment. |
provide my analysis and conclusions, followed by adiscussion of some of the errors of the mgjority.

Jurisdiction

In seeking dismissal for lack of jurisdiction, the Government maintainsthat the appeal isuntimely,
because it was filed more than 90 days after the lessor=s receipt of the notice of termination for
default.

The CDA specifies, in pertinent part:

All claims by the government against a contractor relating to a contract shall be the
subject of adecision by the contracting officer. . . . The contracting officer shall issue
hisdecisionsinwriting, and shall mail or otherwise furnish acopy of thedecisionto
the contractor. The decision shall state the reasons for the decision reached, and
shall inform the contractor of hisrights as provided in this Act.

41 U.S.C. " 605(a) (2000).

Thetermination for default represents a Government claim. Theletter dated March 22, 2001, states
that the lease is hereby terminated for default. The letter also provides the effective date of the
termination for default. Theletter does not provide the lessor with notice of its appeal rights under
the CDA. Because the letter lacks the explanation of appeal rights, the appea period does not
commence with the lessor=s receipt of the letter.

The termination for default is not invalidated by the lack of appeal rights;, however, the 90-day
period within which to file an appeal at this Board does not begin to run with the lessor-s receipt of
theletter. Cf. State of Fla., Dept. of Ins. v. United States, 81 F.3d 1093 (Fed. Cir. 1996) (failureto
provide notice of appeal rights does not nullify termination for default, but is harmless error
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permitting suit to continue, given actual knowledge of rightsand election of aforum). Accordingly,
| concur with the majority that the Board has jurisdiction over this appeal.

Merits

The constraints placed upon a forum when resolving a motion for summary judgment are well
known and often stated. All of the nonmovant:s evidence is to be credited, and al justifiable
inferences are to be drawn in the nonmovant:s favor. A forum may grant a motion for summary
judgment when no genuineissue of material fact remainsand the movant isentitled to judgment asa
matter of law. Fed. R. Civ. P. 56; Anderson v. Liberty Lobby, 477 U.S. 242, 247-48, 255 (1986);
Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); Am-Pro Protective Agency, Inc. v. United
States, 281 F. 3d 1234,1241 (Fed. Cir. 2002) (AOrdinarily, such an [utterly uncorroborated] affidavit
would probably meet the evidentiary standard needed to avoid summary judgment. Indeed, if this
were atypical summary judgment issue, onethat did not involve astrong presumption in favor of a
particular party, the presence of [the] affidavit and the CO=s sworn denialswould create atraditional
>swearing contest: and thus be inappropriate for summary disposition.()

Because not every fact in acaseis material to itsresolution, statements made in an affidavit (which
raise different versions of events) may create a Aswearing contesti which need not resolved. The
undisputed facts may compel alegal conclusion, regardless of the resolution of the disputed, non-
material facts. Statements made in an affidavit may be so at odds with the written record that a
reasonable fact finder would never give credence to the statements. Further, in responding to a
motion for summary judgment, the non-moving party may fail to addressthe critical issues, such that
it isonly speculation outside of the record which creates a disputed material fact.

The motions before the Board seek an interpretation of the terms of the lease and a ruling on the
propriety or not of the termination for default. | find it unnecessary here to reach the other issues
raised by the Government, namely whether the Government is entitled to relief because the lessor
made material representations during theformation of thelease (that is, the Government notesthat in
advertising itsrequirements and in conducting discussionsit expressed its need for parking spaces;
the Government contends that if the lessor intended that the phrase Aas available be inserted to
permit the lessor to not satisfy the Government requirements during construction anticipated by the
lessor, the lessor actively misled the Government so as to relieve the Government from liability
under the lease).

I nterpretation of the lease

The interpretation of the lease, to determine the obligations of the parties, isalegal question. No
further evidenceisrequired. Particularly in light of the language of the lease, which specifies that
the lease constitutes an integrated agreement, neither party has suggested that the factual record
needs to be expanded before the Board can resolve the question of interpretation. The evidentiary
record has closed regarding the issue of lease interpretation. The lessor maintains that the contract
did not provide the Government with a guarantee of 400 parking spaces; rather, the contract
provided for spacesasavailable. (Memorandum of telephone conference held on August 16, 2002.)
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The Board must determine the lessor=s obligations pertaining to parking spaces. Thelease specifies
that the lessor is to provide A[o]nsite parking for 400 vehicles as available (100 Secured for
Government Vehicles)i (FF 2). Thisrequiresthelessor to provide parking spaces. If parking spaces
are not available, the lessor would be in breach of the terms and conditions of the lease.

The express provision describing the lessor:s obligations regarding parking spaces cannot be
ignored. Although every space need not be reserved, and parking spaces need not be specifically
designated for use only by occupants or visitorsto the leased premises, parking spacesareto existin
conjunction with the leased space. The phrase Aas available) permits the lessor flexibility in
providing parking spaces; it does not entitle the lessor to make no parking spaces available. The
lessor insists or suggests that it is not obligated to make any spaces available (FF 6, 8, 12). If one
interpretsAas availablef to permit the lessor to make zero or fewer than 400 parking spaces available,
then the express contract provision regarding parking spaces has no meaning. By example, that
interpretation would permit the lessor to eliminate all available parking spaces, or arrange a paid
parking arearequiring afee for each vehicle parked, leaving the Government with no parking on-
site, or parking available only at an additional price. Such an interpretation, which renders
meaningless the terms describing parking space obligations, is not reasonable and does not prevail.

Thelessor-sfailureto provide parking spaces during the term of the lease would constitute abreach
of the express, material provisions. The lessor was contemplating construction on the site. The
lessor notified the Government that with construction to be on-going, thelessor could not guarantee
that the parking spaces would be available.

The termination for default

Between September 19, 2000, and March 21, 2001, the Government indicated its requirement to
have sufficient parking spaces, asit discussed possible |ease amendmentswith the lessor. By |etter
dated March 21, 2001, the lessor concluded that alease amendment was not forthcoming. It notified
the Government that as construction begins at the site, access to 400 parking spaces will not exist.
Thelessor did not propose ameans of satisfying itsobligationsunder the lease; rather, it propounded
aninterpretation of the lease which wasinconsistent with itsobligations. From this, the Government
concluded that the lessor did not intend to fulfill its obligations under the lease. The Government:s
need for parking spaces continued to exist. Thefailureto provide spaceswould constitute amaterial
breach of the contract. The Government notified the lessor that the lease wasterminated for default,
with an effective date in the future, by which time the Government would have vacated the premises
(FF 13).

The Government:s actions fully are in accordance with the terms and conditions of the lease. The
lessor was obligated to make available parking spaces over the term of the lease. By letter dated
March 21, 2001, the lessor informed the Government that such spaceswould not be available during
construction. Thisstated intent, which was morethan illusory (given the construction proposed for
the site), constituted a positive, definite, unconditional, and unequivocal manifestation of intent not
to render the promised performance. Thiswas an anticipatory repudiation by the lessor. Cascade
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Pacific International v. United States, 773 F.2d 287, 293 (Fed. Cir. 1995); Danzigv. AEC Corp., 224
F.3d 1333, 1338 (Fed. Cir. 2000). Therepudiation by thelessor permitted the Government to make
plans and move out of the facility to ensure that it would obtain premises with suitable parkingBits
requirements as dictated in the lease. Contrary to the assertions of the lessor, the lease does not
require the Government to provide notice of a proposed termination for default and opportunity to
cure, when the cause of the default isthe anticipatory repudiation of the terms and conditions of the
lease.

The lessor=s letter of April 19, 2001, does not affect the sufficiency or supportability of the
Government decision to terminate for default the lease. Although the letter purports to promise
compliance with the lease terms, it recognizes that the letter of March 21 conveyed the opposite.
The Government took appropriate action based upon the repudiation by thelessor. The attempts by
the lessor in April and May to ensure that it would abide by the Government:sinterpretation of the
lease came too late.

In summary, the lease required the lessor to make at |east 400 parking spaces available. Thelessor
stated that the spaces would not be available during upcoming construction. This constituted a
repudiation. The Government acted in accordance with the terms of the lease. | uphold the
termination for default and deny the claim of the lessor for damages, which is premised upon a
Government impropriety in vacating the premises and ending the lease.

The majority

The majority gets mired in irrelevancies and attributes to the affidavit what is not stated or
reasonably inferred. The affidavit does not create a disputed material fact. The lease dictates the
obligations of the parties. The affidavit does not state what the majority surmises or conjectures.
The affidavit cannot alter the language of the lessor-sletter of March 21, 2001. It isthelanguage of
that |etter and the reasonabl eness or not of the contracting officer=saction that are here at issue. The
lessor:s subsequent letter of April 19, 2001, confirms the interpretation adopted by the contracting
officer, as the lessor states, ANotwithstanding [the managing director-s] March 21, 2001 letter,
Landlord will continue to provide to the USDA onsite parking for 400 vehicles asavailable, 100 of
whichwill be secured for government vehicles.i. The affidavit expresses apurpose or intent behind
the statement in the letter of March 21, 2001:

The purpose of this statement was to make clear to the Government that it would not
be guaranteed 400 parking spaces or be given the assigned parking spaces, as had
been demanded. While Beacon Cyberport would not agree to the Government:s
demands that were inconsi stent with the obligations under the Lease, it was Beacon
Cyberport-sintent at all timesto continueto abide by itsobligation to provideAonsite
parking for 400 vehicles as avail able (100 secured for Government vehicles).(

(Affidavit at 4 (& 12).) Theintent, which isat odds with the expresslanguage of the letter, was not
availableto the contracting officer at the time of termination, and thereforeisnot hererelevant. For
purposes of resolving the pending motions, | assume that the lessor could have fully complied with
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the terms and conditions of the lease; however, the explicit language in the letter of March 21,
submitted by the lessor, was that the lessor would not befulfilling itsobligations. Thisjustifiesthe
termination for default. The contracting officer was not required to second guess the express
statements of the lessor.

The affidavit does not state what the majority seems to infer, namely that the lessor stated that it
would comply with the Government:sinterpretation of thelease. | conclude that no reasonable fact
finder, viewing the record objectively, would conclude that a material fact isin dispute. What the
affidavit cannot and does not attempt to do is alter the langauge of the letter of March 21, which
states that, with construction to begin, employees will not have accessto 400 parking spaces. It is
not relevant that at all times prior and subsequent to the letter the lessor complied with the proper
interpretation of thelease. Intheletter the lessor unequivocally stated that it would not befulfilling
its obligations after construction begins.

The majority removes the contracting actions from real time, as it attempts to focus on the
reasonableness or not of the contracting officer=s actions, based upon information not availableto the
contracting officer. Inmy view, asstated in dissent in adecision which isnot final, the function of
the Board isnot to so treat atermination for default action : AWhat the majority proposes, placesthe
contracting officer in an untenable position: despite a need for space and numerous requests for
assurances, aswell as contractual deadlines, the contracting officer must make the correct decision
based upon information not provided or available at thetime of default.i Omni Development Corp.,
AGBCA Nos. 97-203-1, 98-182-1, 01-2 BCA & 31,487 at 155,465. This contracting officer
received a letter explicitly stating that parking spaces will not necessarily be available after
construction begins. Parking spaces represented amaterial requirement of thelease. Inissuingthe
termination for default, the contracting officer acted prudently and within the terms of the lease, so
as not to place the Government in the position of having leased premises without available parking
Spaces.

JOSEPH A. VERGILIO
Administrative Judge

I ssued at Washington, D.C.
November 22, 2002



